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Background

On January 16th of this year the prior County Planning Director, Jeff Tate; the Reserve Manager, Mark Preiss; and Larry Kwarsick, Town Planner met in a joint workshop session with the Mayor, Town Council, and the Board of County Commissioners.  The purpose of the meeting was to discuss the possibility of these Partners joining together in the development of an illustrated Ebey’s Reserve-wide Design Manual and a Unified Review Process which included specific standards governing the demolition of historic buildings and structures.  The Town had already initiated an update of its design standards but by the Mayor’s initiative the County was invited to join together with the Ebey’s Trust Board and the Town to create a unified approach at cultural resource protection.  
As a matter of public policy and by prior Interlocal Agreement, the Town of Coupeville, Island County, and the Ebey’s Trust Board are committed to protecting Ebey’s Landing National Historical Reserve for its regional history, architecture, scenic vistas and cultural heritage.  The Reserve represents our nation’s first National Historical Reserve and is important to remember that the geographic area of Ebey’s Landing National Historical Reserve is a Unit of the Country’s National Park System. These Partners, working closely with the National Park Service, seek to ensure the protection of its cultural landscape for generations to come by implementing standards for sustainable development within the Reserve while fostering civic awareness and pride to maintain this national treasure for the enjoyment, education and welfare of the local community and our Nation.  Based upon public comment that has been received thus far within the unincorporated area of the Reserve the need for civic awareness is of paramount importance as there is clearly a lack of citizen awareness of the existing County standards and processes already in place in the Reserve and of the national importance of the Reserve.
The past decade of growth and change has shown the fragility of the Reserve’s (central Whidbey’s) historic/rural character and the importance of our historic buildings, public view sheds, working farms to this community’s sense of place.  The aim of establishing a comprehensive approach to design review in Ebey’s Reserve is to more effectively promote rehabilitation and new construction that respect past traditions and are compatible within the cultural landscape of the Reserve. The design review process is a tool to promote sensitive rehabilitation by enforcing consistent standards, thereby retaining and strengthening strong property values for all its citizens.

Goals

The Town Council, the Commissioners, and the Trust Board recognized the benefits of a unified approach and directed their staffs to proceed with a work program to fulfill the stated goals.  The approved MOU contains the following specific goals and directions to staff:
1. In support of the protection of historic resources within the Ebey’s Landing National Historical Reserve, the Town and County shall jointly prepare and adopt ordinances establishing uniform regulations, i.e. The Ebey’s Landing National Historical Reserve Design Guidelines, and uniform procedures/processes for the protection of historic resources within the Reserve. 

2. The referenced uniform regulations, uniform design standards, and uniform procedures/processes shall include:
a. A multi-tiered review and approval process which expedites the review of applications to alter historic resources within the Reserve based upon adopted guidelines.  The first two tiers are administrative in nature and the third tier is quasi judicial decision making body.

b. First Tier – The first tier involves the administrative decisions of the Town Planner and in the case of the County, the County Planning Director or a specific trained designee of the County Planning Director who shall act upon specific applications for development within the Reserve consistent with the adopted uniform process and standards;

c. Second Tier - The second tier involves the administrative decisions of a Reserve Committee consisting of the County Planning Director, Town Planner, and Reserve Manager or his/her designee to review and administratively act upon specific applications for development within the Reserve consistent with the adopted uniform process and standards;

d. Third Tier - The third tier involves the Ebey’s Reserve Historic Preservation Commission (Commission) which shall have decision making authority as a quasi-judicial body to act upon applications for development within the Reserve consistent with the adopted uniform process and standards.

3. Consistent ordinances that include:

a. Replace the Town’s Design Review Board and the County’s Historical Review Committee with a Reserve-wide appointed Commission.

b. Provision for the appointment of members to the Commission. 

c. Provisions which assign responsibilities to the Commission to ensure the conservation of the Reserve’s historic and cultural resources.  In carrying out these responsibilities, the Commission shall engage in the following:
i. As a quasi-judicial body, conduct design review and issue Certificates of Appropriateness for new construction affecting historic resources, alterations to historic properties, demolition or relocation of historic properties and other projects consistent with the adopted uniform process and standards ;  

ii. Hear appeals of administrative decisions on alterations to historic properties and other actions assigned to the staff planners/Reserve Committee;  

iii. Maintain the Ebey’s Reserve Register of Historic Places, including designating additional properties based on established criteria; 

iv. Act as the local review board for special tax valuation pursuant to Chapter 84.26 RCW and WAC 254.20 and for purposes of eligibility for loans, grants and other incentive administered by the Town or County; 

v. Identify,  promote and pursue, as appropriate, incentives, financial and otherwise, for historic property owners; and, 

vi. When requested by staff of the Partners, provide comments on applications for approvals, permits, environmental assessments or impact statements, and other similar documents pertaining to historic resources or adjacent property(ies). 

vii. Provisions that appeals from decisions of the Commission be established to support consistent application and interpretation of the Design Guidelines.

viii. Provisions for penalties for violation of the Certificate of Appropriateness conditions/procedures. 

ix. Provisions on the terms of appointment and qualifications of appointment of Members to the Commission.

x. Provisions to coordinate the SEPA review of the Town/County responsible official, to include mitigation of any adverse effects of the action as conditions of the permit.

Summary of the Final Proposal 
There have been and still remain challenges with the details of the Ebey’s Initiative, but the importance and significance of the fundamental goals and objectives remain the same.  The challenges are complex and generally relate to statutory authorities allowed under the Washington State Planning Enabling Act and the broad array of requirements contained in the Growth Management Act.  The GMA included goals to guide the development and adoption of comprehensive plans and development regulations.  These goals “shall be used exclusively for the purpose of guiding the development of comprehensive plans and development regulations”.  GMA Planning Goal#12 states:
Historic preservation. Identify and encourage the preservation of lands, sites, and structures, that have historical or archaeological significance.

The Partners present a final draft version of the Unified Code for your consideration.  It is intended to provide a framework for the future deliberations of the two Legislative Bodies which will produce the final Unified code for adoption by both the Town and County.  Under the guidance and direction of new County Planning Director, Bob Pederson, the County has prepared a version of the Unified code in standard County code format.  This version is also included.
The Partners acknowledge that while there is substantial agreement on the content of the Unified Code and Design Manual, there remains a question on the degree of authority that the Commission may have under law.  The question of authority emanates from the Planning Enabling Act itself.  Jurisdictions around the State, i.e. Counties, Cities, and Towns, which have historic districts and associated historic resources, have established Commissions to assist in the review of proposals that could potentially have an impact on those historic resources.  In some cases the Commission is advisory and does not issue decisions and in some cases the Commission does issue a decision that has substantial weight in the form of a Certificate of Appropriateness.  We are not suggesting that one is right or wrong under the law, but merely reflecting in the Unified Code as presented tonight a balance of both authority and responsibility as well as honoring the commitment made to the community in the MOA between the parties; that there would be transparency in the decision making process and that their would be consistency across jurisdictional lines when it comes to protecting historical resources.  Once approved by the Legislative Bodies the final Unified Code will be codified by the Town and County and take the place of Town’s current Community Design Standards and associated processes and the Island County Code 17.04.  The attached County version of the Unified Code should also be forwarded on to the Legislative bodies as a representation of an example.
Process and Deliberations:
Staff recommends that the public hearings before the Planning Commissions conclude this evening and that the deliberations of the Planning Commissions begin this evening.
Consistent with the requirements for Comprehensive Plan and code amendments established in the Growth Management Act and in local regulations, the 2 Planning Commissions have jointly held 1 public meeting and 3 public hearings.  While the Planning Commissions have met in joint sessions they are not constituted as a Regional Planning Commission with one voice.  Their autonomy as individual Planning Commissions reporting and advising their respective Legislative authority remains.

While the goal of the 2 legislative bodies was and still remains that the Planning Commissions would make a unified recommendation to the respective Legislative bodies, i.e. Board and Council, as well their staff, understands the complexity of such and offers the following suggestions based upon a commitment from the two Legislative Bodies to continue to solicit public input and involvement and to continue to refine the final proposal at the Legislative level before final adoption.  
1. The Planning Commissions should primarily focus on the Unified Code and PBRS proposals.  While the Design Manual is adopted by reference in the Unified Code, the manual is akin to other similar design manuals that have been adopted by reference by the two jurisdictions; e.g. DOE of Ecology Surface Water Management, Road and Public Works Constructions Standards Specifications, International Building and Fire Codes, etc.
2. Staff spent a considerable amount of time with the members of the DRB and HRC in preparing the Design Manual.  The Design manual nevertheless has been amended through the Public Hearing process and will most certainly be further amended and refined at the legislative level as well.  The current version of the manual does not yet include the full array of illustrations as this effort and the expenditure of funds associate with that effort will await the final direction of the Legislative bodies on the Unified Code and Manual.
3. Deliberations should simultaneously involve both of the Commissions in an open exchange of ideas, concerns, and potential recommendations.

4. The primary effort should be to devise a motion that both Planning Commissions could support and approve, remembering again that as Comprehensive Plan and legislative action a majority of the total membership of each Planning Commission is necessary and not just a majority of the members present.  Set aside unresolved issues from the primary motion and consider those issues or that issue separately.  As an example, if the Planning Commissions (either or both) had concerns about specific language or a specific requirement, move to forward a recommendation to the Legislative Bodies to adopt the Unified Code but in the motion identify areas of concern for further review by the Legislative bodies.  Also rather than trying to conclude what the decision making authority of the Committee or Commission should be, merely acknowledge that there are two approaches to the question of authority and recommend that the two Legislative Bodies continue to fine tune the Unified Code through the continuation of an open public process. 
5. While the goal of the County Commissioners and Town Council is to achieve consensus and produce a collaborative joint recommendation, if there in fact can be no consensus reached on a specific issue between the two Planning Commissions or within a Planning Commission, jointly agree to separate the issue out and then form a separate recommendation on that issue.  The County Commissioners and Town Council understand and appreciate the uniqueness and difficulties of this effort and are prepared themselves to resolve any differences at the Legislative level.  
Answers to Questions Asked (Paraphrased)
How are Communication Towers controlled under the proposal? – Communication towers, and some ham radio antennas, that are proposed in historic areas (such as the Reserve) are covered by specific federal regulations. These are discussed in  the FCC’s Report and Order, FCC 04-222, which adopts a nationwide agreement regarding communication towers in historic areas  {Section 1.1307(a)(4) of the Commission's rules, 47 C.F.R. §1.1307(a)(4)}. These regulations require that the applicant proposing towers in historic areas (such as the Reserve) must analyze and minimize the impacts.   

Ham radio antennas would be addressed on a case-by-case basis to minimize their impact on the historic landscape and aesthetics of the Reserve. Under FCC rules, ham radio antennas have a limited exemption from regulation.  While they cannot be prohibited they can be regulated in terms “of placement, screening or height based on health, safety or aesthetic considerations.”  These antennas vary greatly in size, height and configuration, depending on the use. The jurisdiction must allow reasonable use and must use the minimum practicable level of regulation for its public purpose. Given the importance of historic vistas and open space in the Reserve, the “minimum practicable” regulations would be higher than elsewhere. 

What is meant by “Certain Areas”? – Certain areas refers to those geographic areas of the Reserve established as Areas 1 and Areas 2 in the Unified Code.  Standards and processes are differentiated between the Areas.  These areas are identified on the associated maps of the Reserve and Town.
Who is “staff”? – Staff refers to the involved members of the County Planning and Community Development Department, the Town Planning Office, and the staff of the Reserve.  Members of staff who will potentially be involved in design review, will all receive training in historic preservation principles, design review and the history of the Reserve landscape and buildings.  This training will help assure that decisions are both informed and consistent.  Annual reports of design review decisions will be made, intended to assure accountability.  

Won’t the Disclosure Statement have an adverse impact on real estate transactions? - Real estate transactions are already subject to numerous property condition disclosure requirements which necessitate that the seller of real property to cause this disclosure statement or a copy thereof to be delivered to a buyer or buyer’s agent prior to the signing by the buyer of a binding contract of sale.  In Island County disclosure is already required when in proximity to commercial farm land, commercial forest land, surface mining activities (including areas designated for future surface mining), aircraft noise, etc.  It is very common throughout the Country to notify purchasers that a house is historic or located within a historic district.  Public testimony received to date would indicate that there is a lack of awareness of the Reserve and existing County regulations pertaining to the Reserve.
Have the Town of Coupeville Design Standards now become the de facto standards of the entire Reserve? No, in fact the existing Town standards are repealed by this action and a completely new set of unified standards and processes are established.

Isn’t information required for an application absurd?  Application standards are intended to parallel the complexity of the application.  Language has been added to the Unified code to clearly enable the application standards to be adjusted based upon such complexity. 

Do we want to limit energy conservation?  No, the standards support sustainable building practices and energy conservation.  High levels of conservation can be achieved while maintaining the historic character of the buildings within the Reserve.
What is the economic impact of complying with the standards and process?  It is the opinion of staff that there will be a significant reduction in the time involved in an applicant receiving permit authorization as compared to the existing processes.  In the Town only 41% of the applications that previously were required to be decided by the Design Review Board will continue on to be decided by the Commission. In the County only 30% of the applications that previously were required to be reviewed by the HRC will continue on to be decided by the Commission.  
The Commission is not answerable to the voting public?  The Commission members as are the Town and Planning Commission members and the Town DRB members are appointed by the elected officials.   The elected officials and their actions and appointments are answerable to the voting public.
Doesn’t this process transfer responsibility to the Island County Hearing Examiner?  This proposal does not alter land use standards or the underlying decision making authority of the County or the Town.  There is no transfer of decision making authority.  As is always the case with administrative decisions there will be an appeal process to a higher authority.
I had planned to add a new building to my property, within 100 feet of an historic structure.  Under this proposal will I will lose that ability?  This proposal does not alter land use standards or the underlying real property rights allowed in either the current County or Town zoning standards.  Building a new structure within 100 feet of a designated historic structure will however requires design review and will require a sensitivity in architectural design and siting to protect the historic resource.  This is the same as the exiting requirements in the Town.
By these standards will I not be able to paint my historic building white?  The proposal does not require prohibit the use of white paint on historic buildings as such can be found throughout the Reserve.  However, the objective is that newer buildings blend into the rural landscape, so light or bright colors are not appropriate for new construction visible in the rural Reserve landscape.
By these standards will I not be able to use metal roofing on farm buildings or other buildings? The proposal specifically allows the use of metal roofing on new or historic farm buildings; limited use of darker, non-reflective metal is also provided for in new construction.
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